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POINTS FOR DISCUSSION RE:  “MODERNIZING ONTARIO’S MINING ACT” 

Heather Ross 

EH! positions 

 We made some comments on revisions to the mining act as part of our 

presentation to the Citizens Inquiry in Peterborough.  This should be our jumping 

off point, I suggest. 

 This is what we said to the Citizen’s inquiry regarding the mining act: 

o Environment Haliburton! recommends that the Mining Act be rewritten: 
 to respect Aboriginal and Treaty rights not only as codified by the 

Supreme Court but also as recognized through our systems of 
natural justice and fair play 

 to ensure that the interests of the local community are addressed 
 to ensure that a local community can effectively say no to mining in 

its backyard 
 to ensure that there is environmental protection throughout the 

mining cycle 

 For comparison Mining Watch has made the following recommendations for 
changes: 

o In order for the Mining Act to effectively minimise conflict it will be vital for 

the amendments to: 

 Recognise and clearly establish the ability of First Nations and 

municipal governments to withdraw lands from staking for mineral 

claims;  

 Require the Free, Prior, and Informed Consent of First Nations, as 

well as consultation with municipalities and surface rights holders 

(landowners), before mineral exploration and development occurs;  

 Establish a permitting system for mineral exploration, advanced 

exploration, and mine development that will allow for meaningful 

public consultation and the setting of enforceable conditions on the 

permitted activities.  

o In addition to the reforms necessary to the mining act, other provincial 

policies that are counter productive to the intentions of minimising social 

conflict and environmental harm need to be addressed. Specifically, it is 

necessary that as part of the reform to mining practices the provincial 

government: 

 End the exemption of mining activities from the provincial 

Environmental Assessment process;  
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 Revise the Municipal Planning Act and Planning Policy Statement 
to remove the designation of mineral development as the highest 
priority land use in areas of high mineral potential 

 www.miningwatch.ca/index.php?/free_entry/response_re_northern_boreal 

 
Strategies 

 I suggest that we make the points we wish to make but do so within the 
framework provided by the MNDM consultation document.  This is the approach I 
have taken to the discussion points. 

 I have also suggested that we delay our written response to the EBR until we 
have heard and considered the position of others. 

 There are other strategies – for example the 3 modest proposal folks are taking a 
very focussed approach regardless of the discussion paper. 

Purpose of the Review (p4) 

 “fair and balanced development” 
 “bring the Mining Act into harmony with the values of today’s society” 
 “reflects the aspirations of a progressive society here in Ontario” 

 

Points for discussion: 

 The act was written in 1869.  Sir John A Macdonald was Prime Minister, J.S. 
Macdonald was Premier of Ontario and Toronto looked like this: 
 

 
 The Act rivals the Indian Act in age. 
 Mining was very different when free entry laws were established. Mines were 

smaller, less intrusive, and left much less of an ecological footprint. Modern day 
hard rock mining is a large scale, mechanized, industrial activity that has 
significant environmental impacts. Further, technological ability means that there 
are virtually no physical restrictions on access or where mineral exploration can 
occur. In addition, most high grade underground mines have been mined out, 
thus the future of mining could well lie in open pit, rather than underground 
mining, as being the most economic way to mine the low grade deposits which 
now comprise a major portion of the reserves of many minerals.10 Thus it is  
possible that the mine projects of the future could have an even more significant 
impact on the land.”  UNDERMINING OUR FUTURE: HOW MINING’S PRIVILEGED 

ACCESS TO LAND HARMS PEOPLE AND THE ENVIRONMENT.  A DISCUSSION PAPER ON 
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THE NEED TO REFORM MINERAL TENURE LAW IN CANADA.  West Coast Environmental 
Law. 2004 

 

 The Act needs to be re-written NOT revised. 
 Ontario has developed a good process for re-writing legislation with the new 

Parks Act and the new Species at Risk act. 
 EH! recommends that a similar process be instituted to re-write the act.  This 

process is the establishment of a team of experts (environmentalists, industry, 
municipalities, First Nations) who advise on and in fact write the legislation which 
is taken to public consultation and then tabled for first and second reading with 
hearings and finally third reading.  Past experience suggests the process takes 
about 2 years  

 “fair and balanced” – implies that there is no single preferred land use.  This in 
itself demands rewriting of the act as the act establishes mining as the dominant 
land use.  It also requires changes to the provincial policy statement. 

 “in harmony with the values of today’s society” – Ontarians generally value 
environmental protection.  Mining exploration exists outside environmental 
regulation.  The act must be re-written to include mining exploration and mining 
development in the environmental assessment process in the province.   

 It might be well to remember that, in a 2007 environics poll, only 13% of 
Ontarians were satisfied with the provincial government’s environmental 
performance.  Apparently our aspirations outstrip Ontario’s performance. 

 

Consultation (pages 7 – 8) 

Points for discussion 

 Consultation process is 
completely flawed. 

 To release the 
discussion paper on the 
same day as the first 
hearing is an insult to 
the people of Ontario 

 The classic assessment 
of participation in 
government is the 
Sherry Arnstein ladder 
of participation: 
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“3.4. Consultation 

Inviting citizens' opinions, like informing them, can be a legitimate step toward their full 
participation. But if consulting them is not combined with other modes of participation, 
this rung of the ladder is still a sham since it offers no assurance that citizen concerns 
and ideas will be taken into account. The most frequent methods used for consulting 
people are attitude surveys, neighborhood meetings, and public hearings.”  A Ladder of 

Citizen Participation - Sherry R Arnstein  Originally published as Arnstein, Sherry R. "A Ladder of Citizen 
Participation," JAIP, Vol. 35, No. 4, July 1969, pp. 216-224. 

 This is the first opportunity in over 20 years to review the mining act and the first 

opportunity ever that the citizens of the province have this opportunity. 

 As the West Coast Environmental Law report points out this revision in no way 

altered the fundamentals of the act.  

 As Ontario has developed a more respectful approach to legislation, the province 
should follow this model – that is the model used to write the new parks act and 
the new species at risk act. 

Elements of the review (p.11) 

 

Mineral tenure system and security of investment 

 Mining would never be the top priority of the citizens of Ontario.  This is a priority 

only of the industry. 

 As the West Coast Environmental law report records the Fraser Institute study of 

mining company satisfaction with regulation is highest for Ontario which ranks 7th 

out of 47 jurisdictions! 

 Free entry is problematic in that it establishes mining as the dominant land use 

and therefore undermines land use planning 

 It does not allow for environmental protection 

 It creates conflict between rights holders 

 It ties the government to potentially massive compensation under Section 11 of 

NAFTA for no real investment. 

 The failed attempt to introduce new regulations last year suggests that the 

proposals met with great opposition (there is no way of knowing however as 

comments to the environmental registry are lost to public view) 

 The proposed regulations would have: 

 Prohibited staking on cemeteries, churches, burial grounds, pipelines, 

airports 

 Private land owners to be informed of staking within 60 days 

 30 days notice to private land owners of entry onto the property.  This 

notice would include when, what, where, how and by whom 
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 Land owner consent would be required where there are registered plans 

of subdivision, residential and cottage lots, railway lands, commercial crop 

land, farm buildings, managed woodlots, municipal built lands.  If consent 

were denied, the conflict would go to the Mining recorder, then the mining 

and lands commissioner and finally court.  The claim holder would need to 

file a form with Ont that consent has been given. 

 Free entry is not the only way to manage mining and exploration activities as the 

West Coast Environmental law report points out: 

 ” Manitoba’s Mines and Minerals Act contains a number of modern 

provisions that make it progressive relative to many of the other 

jurisdictions. Notably, a miner must obtain the consent of the surface right 

owner or occupant if he wishes to explore for crown minerals on privately 

held land, and mining in Manitoba must be conducted consistent with the 

principle of sustainable development, which is defined and elaborated 

upon at the beginning of the Act. Where disputes occur, the Mining Board 

has the authority to hold public hearings, and in some cases, Manitoba’s 

Planning Act can prevail over the mineral laws. “(p18) 

 Alberta substituted map staking for free entry. 

 Map staking has been introduced into several jurisdictions including BC where 

the perhaps rural myth originated of the cognoscenti who staked his neighbours 

property in a dispute so that he could destroy it legally. 

 I have no problem with map staking so long as it is attached to a two 

phase registration process.  In phase 1, the explorationist would gain a 

temporary claim to a property, staked by GIS.  The explorationist would 

have 6 months to gain the consent of the private land owner and/or First 

Nation to exploration activities.  With the written, signed (notarized?) 

consent of the surface right holder/First Nation the explorationist would be 

able to proceed under all of the needed terms and conditions. 

 While much broader than MNDM proposed last year and granting the right 

of refusal to both private land owners and First Nations, the structure is 

not dissimilar. 

 The appeals process would need to be removed from MNDM and put into 

a less biased agency. 

 

Aboriginal rights and interests as related to mining development 

 Aboriginal and Treaty rights are constitutional rights and have been confirmed 

and defined in a long series of Supreme Court decisions. 

 Taking these rights to consultation is racist.  Do we consult on equal rights for 

women as guaranteed in the constitution? 
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 What we should be demanding is that Ontario at minimum obey the law, at best 

begin to implement the UN declaration of indigenous rights. 

 How First Nations rights and responsibilities are instituted is a matter for 

government to government discussions. 

 The following is a summary of the law from the West Coast Environmental Law 

report .  It lacks the more current decisions. 

 The legal framework for this issue arises out of a series of cases successfully 

argued by BC First Nations before the Supreme Court of Canada and the BC 

Court of Appeal.123 This framework begs the question of whether the registration 

of a mineral claim or the issuance of mineral leases is an unjustifiable 

infringement of aboriginal rights. The very basic principles are as follows:  

 Recent BC Court of Appeal decisions in the forestry context have held that the 

granting,replacement and transfer of timber tenures constitute prima facie 

infringements of Aboriginal Title. 

 Infringements of Aboriginal Title and Aboriginal and Treaty rights must be 

justified by  the Crown. Unjustifiable infringements are unconstitutional. 

 The justification analysis considers factors such as whether priority in both the 

allocation of the resource and the process of allocation reflects the prior interest 

of Aboriginal peoples.124 It also considers whether the government is pursuing a 

compelling and substantial objective, whether the government action interferes 

with the right as 

 minimally as possible, whether consultation and accommodation have occurred, 

and whether compensation has been paid. 

 Aboriginal people must be meaningfully consulted and accommodated where 

alienation of resources may occur on lands where Aboriginal Rights and Title are 

at issue. 

 This consultation and accommodation must occur regardless of whether these 

rights have already been proven in a court of law, provided the Aboriginal people 

can provide evidence of a good prima facie case of Aboriginal Title or Rights, 

including evidence that the Aboriginal people exclusively (or shared exclusively) 

occupied the land in question at the time the Crown asserted sovereignty. 

 The duty to consult and accommodate originates from the Crown’s fiduciary 

relationship with Aboriginal peoples. 

 Private third parties, such as forestry or mining companies, also have a legally 

enforceable duty to consult and to accommodate Aboriginal peoples.  

 The Crown or the company are required to accommodate Aboriginal interests 

where alienation of resources is involved; accommodation can include 

implementation of environmental and cultural protections, allocation of rights to 

First Nations, compensation, creation of jobs, or creation of other opportunities 

that are consistent with the goals of the affected Aboriginal peoples. 
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 Where meaningful consultation and accommodation have not occurred it will be 

very difficult for the Crown or third-party tenure holders to justify infringements 

of Aboriginal Title and Aboriginal and Treaty Rights. The Mikisew Cree decision 

holds that the nature of the fiduciary duty is that Aboriginal rights must be placed 

first.126 Thus, for a case to be successful, a First Nation would have to establish 

that the exercise of free entry, in enabling mineral exploration, constitutes an 

unjustifiable infringement that cannot otherwise be overcome. 

 

Regulatory processes for exploration activities on Crown (Traditional) Lands 

 There are two elements to this section – Aboriginal and Treaty rights, discussed 

above and environmental regulation. 

 To build a winter road requires a land use permit, work permit and is subject to 

MNR on site inspection.  The destruction at the Bancroft site required no land 

use permit, no work permit and was monitored only because of Darlene’s 

demand and no environmental impact was found! 

 Once consent is granted by the First Nation on Crown/Traditional land, then there 

should be solid environmental regulations including work permits, land use 

permits with stringent rules and frequent oversight by an independent third party. 

 Regulations should be designed by a group of experts from the environmental 

sector, the mining sector and government and taken to public consultation. 

 

Land use planning in Ontario’s far north 

 Land use planning is essentially a local activity by the people resident in the 

area. 

 The Far North of Ontario is home to only Aboriginal people and the settlers who 

provide services.  Ontario provides next to no services for the people of the 

Nishnawbe Aski Nation 

 There is next to no baseline data in the Far North.  “Operation Treasure Hunt” is 

gathering geological information for the mining industry.  The last information on 

fish for example was gathered in the 1970s. There are excellent Ontario 

examples of Aboriginal land use planning (Shibogama and Windigo interim land 

use plans) and a good example of cooperative First Nation and Ontario planning 

in the Northern Boreal Initiative 

 The model for land use planning in Ontario is now the Lands for Life process in 

which the local residents made the plan with the technical support of Ontario.  

(Implementation was a different matter) 

 As settlers we should/must demand a similar level of involvement in Far North 

planning, that is the plans be written by First Nations with technical assistance 

from Ontario.  However the Far North initiative is looking at First Nations as being 
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involved only in “values” mapping – identifying burial sites!  This is not only 

unacceptable, it is racist.   

 First Nations must have the right to refuse uses of their lands.  This is a very big 

point for government as it challenges the state’s primacy and begins to 

implement a government to government relationship. 

 The Far North initiative may be a farce as the Far North is staked and claims are 

to be grandfathered. 

 

Private rights and interests relating to mining development  

 A two phase approach to registering claims would protect land holders, First 

Nation rights and would ensure that the explorationists rights too are protected by 

removing the claims from staking while the explorationist negotiates access. 

 

Missing from the list 

 Mandatory impact and benefit agreements with First Nations 

 A real program to rehabilitate the thousands of abandoned mine sites within a 

defined timetable 

 Royalties  

 Revenue sharing with First Nations 

 The role and authority of official plans 

 Uranium mining and exploration 

 

Questions to Consider 

What potential adjustments to the mineral tenure system, including free entry, could we 

consider to better address the concerns of First Nation and Métis communities? 

 

 Require consent of these communities in order to fully registered a claim and do 

the same for land owners. 

 

How could we ensure that the Mining Act continues to provide investment security? 

 

 A two phase registration process would ensure that explorationists interests are 

protected but not at the expense of First Nations and private land owners 

 

How could we reduce potential conflicts between the property owners who hold only 

surface rights and prospectors or mining companies who wish to acquire mineral 

exploration rights on those lands? 

 

 Require the explorationists to gain consent from the land owner in order to fully 

register a claim  
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How could First Nation and Métis communities be engaged, consulted and 

accommodated  in the following stages of the mining sequence: 

 Note that the aboriginal and treaty rights of First Nations are 

constitutional and affirmed by the Supreme court.  These are the 

rights of a nation.  By putting First Nation and Metis rights in one 

thought is Ontario`s way of diminishing the rights that it continues to 

refuse to implement – in violation of both the constitution and the 

Supreme Court. 

 

• Prior to early exploration 

 Land use planning which allows First Nations to withdraw lands from 

exploration, possibly through a new land designation of Aboriginal 

homeland. 

 Two phase registration process which confirms registration when the 

consent of the First Nation is proven.  This would apply to private land 

owners as well. 

• Post claim staking exploration 

 This would not take place until consent was achieved.  However First 

Nations and the rest of us are also concerned about the environmental 

impacts of the entire mining cycle.  The Mining Act should be re-written to 

ensure that there is no exemption from environmental regulations, 

legislation etc. 

 It is certain that consent would not be achieved without an impact and 

benefit agreement. 

• Advanced exploration 

 There should be no test dig without full environmental assessment and 

stringent environmental regulation. 

• Mine development? 

 Mines should be read into the environmental assessment act, that is no 

mine should be developed without a full environmental assessment 

including hearings with intervenor funding. 

 The final permits should not be issued unless there is a tabled, signed 

impact and benefit agreement. 

 

What are the necessary elements of an open and transparent process? 

 Information 

 An open appeals process that is not part of the agency regulating mines and 

mining but is one that could have the confidence of the First Nations and citizens 

 Principles that set the framework for decisions on appeals that focus on 

consultation and environmental protection. 
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How could a regulatory process for exploration activities be designed to ensure that the 

rights of First Nation and Métis communities are respected? 

 More than half of the First Nations in the far north have removed explorationists 

from their lands.  They do not obviously feel that exploration activities have no 

impact.   

 Should require consent, then workpermits, land use permits and the exploration 

sites should be monitored  

 Exploration sites should be rehabilitated 

 There should be strong environmental regulations that are easily known 

 

What elements could be included in a regulatory process for mineral exploration? 

 Environmental regulations  

 First Nation and private land owner consent 

 Monitoring 

 Rehabilitation 

 Impact and benefit agreement with First Nation and private land owner 

 Official plans should include crown lands and should determine where mining is 

an acceptable use 

 

How could a regulatory process work in a fair and timely fashion? 

 By hiring sufficient staff to do the job. 

 It takes a decade to get to a mine, time is not essential 

 

How should community land use planning and local Aboriginal community support for 

new mine openings be reflected in the approvals system for mining in the Far North? 

 Require First Nation consent 

 

How could a requirement to file an exploration work plan complement the proposed 

changes to the Mining Act that were discussed in the 2007 EBR posting? 

 By ensuring that the First Nation and private land owner give consent to the 

activities 

 A workplan to which the explorationists must adhere is a good regulation if it is 

enforced. 

 

What other ways could we protect the interests of surface rights property owners while 

maintaining access to Crown mineral resources? 

 Require consent 

 Develop and enforce solid environmental regulations 

 Insist that monies actually be put up to ensure regulations are followed 
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 Make the punishment for violations costly 

 Ban exploration and mining of uranium 

 
No permits needed, monitored only on demand and no need to clean up was 

noted. 

 
Land use permit required, work permit required, monitoring done 


